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The attached document is a draft bill for Michigan that was approved by the Michigan
Public Defense Force on May 24, 2005. The draft is drawn from other states’ statutes, as
well as earlier work product from Michigan groups. It is the work product of the drafting
committee of the Public Defense Task Force organized under the auspices of the Michigan
Council on Crime and Delinquency. MCCD, which has administered a grant from the
American Bar Association for the project, convened a task force comprised of judges,
prosecutors, criminal defense attorneys, service providers, and community representatives
(members are listed at www.mipublicdefense.org). This Public Defense Task Force has
met regularly from late 2001 to the present.

Source materials consulted by the Public Defense Task Force on this draft bill include:

= North Carolina Indigent Defense Services Act of 2000

Georgia Indigent Defense Act of 2003
= Montana Public Defender Act of 2005
= Texas Fair Defense Act of 2002

= Proposed Defense Services Act, State Bar of Michigan Task Force on Assigned
Counsel Standards, 1988

= Proposed Public Defense Commission Act, Public Defense Task Force of
Michigan, 2003

Input on this and earlier drafts of a Michigan Public Defense Act has been sought or
obtained from a wide variety of sources, including the Michigan Supreme Court,
Prosecuting Attorneys Association of Michigan, Michigan Association of Counties, the
Michigan Judicial Conference, the Criminal Defense Attorneys of Michigan, the State Bar
of Michigan, and several state legislators.

Comments on the draft are welcome and should be addressed to Frank Eaman at
feaman@pbellanca.com.

Additional background on public defense in Michigan: see
www.sado.org/publicdefense/

More information about the Michigan Public Defense Task Force: see
www.mipublicdefense.org




Executive Summary
Proposed Michigan Public Defense Act of 2005

The Problem

The draft Michigan Public Defense Act of 2005 addresses a crisis in how ftrial-level public
defense services are provided to the state's poorest citizens. Those within the system, as well
as national experts, agree that the system is drastically underfunded. Michigan ranks at the
bottom of states nationwide in the resources provided for the public defense function, and is
one of only four states providing no state funds to counties. Assigned counsel are poorly paid,
with fees often failing to cover even office overhead. Support services, such as investigators
and experts, are rarely available in assigned cases. Contracts for defense services contain
disincentives to effective representation, as more work on an individual case means less
compensation. Trial judges in some jurisdictions reward supporters by assigning them to a
disproportionately high percentage of cases. Coordination and uniform standards for
workloads or performance are nonexistent as each county develops its own way to deliver
defense services. And, those with the least power in the system, the indigent accused, often
receive far less than effective representation or a fair trial.

Bill Sources

The draft Michigan Public Defense Act of 2005 is the work product of the Michigan Public
Defense Task Force, a large and representative group convened by the Michigan Council on
Crime and Delinquency (MCCD). See www.mipublicdefense.org. Working with funding
provided by the Gideon Project of the American Bar Association, the MCCD has facilitated
meetings from late 2001 to the present. The current bill draft is guided by models from
numerous other states that have recently reformed inadequate public defense systems,
including Montana, Oregon, Massachusetts, Minnesota, Georgia, and North Carolina. It is
customized to Michigan needs, benefiting from analysis done by State Bar of Michigan
committees, sections and task forces. A drafting committee of the Michigan Public Task Force
prepared the draft before you. During 2004 and 2005, that committee sought or obtained input
from stakeholders in the system, including the Michigan Supreme Court, Prosecuting
Attorneys Association of Michigan, Michigan Association of Counties, the Michigan Judicial
Conference, the Criminal Defense Attorneys of Michigan, several state legislators, and the
State Bar of Michigan.

Bill Content

The draft Michigan Public Defense Act of 2005 addresses the problem in the following ways.

Administration of a public defense system is improved.

= A statewide commission, appointed by the Governor with recommendations from
numerous groups, will develop a plan addressing the adequacy, timeliness and funding
of public defense services. This commission will set policy, including guidelines for
performance and compensation of defense counsel, continuing education, minimum
local program standards, and a process for distributing state funds.

= A statewide office of public defense will administer the commission's policies and
distribute funding from a new "public defense fund" that collects money from numerous
sources. The office of public defense will employ regional public defenders to




administer regional systems, who will distribute state funding, monitor performance, and
collect and analyze data.

= Regional public defense boards will choose their own defense services system,
whether a public defender office, legal aid office, rosters of qualified attorneys,
attorneys providing services under a defense contract, or a combination of these.
These boards will assist the regional public defenders in negotiating contracts with the
regional providers of defense services.

Accountability is improved.

= Groups at all levels, from statewide commission to regional public defenders, will
prepare annual reports pursuant to established guidelines. Groups at all levels will be
audited annually for both finances and performance.

= Citizens requesting assigned counsel will meet uniform criteria, eliminating the current
disparities between counties on when counsel is provided.

= Regional public defense plans will be monitored by the statewide office of public
defense, which will ensure compliance with commission guidelines as a condition of
awarding state funds.

Funding is improved.

= State funding for defense services will be provided in every region of the state, ending
dependency on county budgets. The statewide office of public defense will develop an
annual budget for the statewide system and monitor spending in the regions.

= Defense services funding will include support for investigators, experts, and others
providing defense services.

= Recoupment of attorney costs from the accused will help to underwrite system
expenses through a fairly administered and uniform process.

= The statewide public defense fund will accept money from any source, including the
state general fund, allocated state funds, user fees, grants and contributions.

Quality of representation is improved.

= Defense attorneys will have access to investigators, experts and adequate
compensation, increasing their ability to effective representation to their assigned
clients.

= Training of those providing defense services will improve representation and reduce
costly errors.

=  Commission guidelines will ensure that counsel is promptly appointed, given sufficient
time and a confidential space in which to meet with clients, and that the same attorney
continuously represents the client until completion of the case.

Quality of justice is improved.

= The act includes in its purpose the goals of increasing diversion, treatment and
community corrections placement of non-violent offenders, and encouraging the use of
programs that reduce recidivism and improve the system.

= Citizens will have a greater degree of confidence that all accused persons, not just
those with money, are treated fairly. The risk of wrongful conviction, so costly to the
individual and society, is dramatically reduced by a properly funded and accountable
public defense system.




Proposed Michigan Public Defense Act of 2005

Approved by Michigan Public Defense Task Force, 5-24-05
Contact: Frank Eaman, feaman@pbellanca.com

Section 1. Title

This act shall be known and may be cited as the “Michigan Public Defense Act of 2005.”

Section 2. Definitions
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The “commission” means the public defense commission created by this act to
establish, supervise, and maintain a statewide, state-funded system for
providing public defense services to qualified persons in the trial courts of this
state.

A “qualified person” is an adult or juvenile individual who has a right to counsel,
and who is determined by a court, pursuant to criteria established by the
commission, to be eligible for public defense services because he or she is
indigent or partially indigent.

“‘Indigent” means unable to hire his or her own attorney without substantial
hardship.

“Partially indigent” means of limited financial means having the ability to repay a
portion of the cost of public defense services without substantial hardship.
“Public defense services” include representation by counsel, and all other
services necessary to provide competent representation by counsel to qualified
persons, including, but not limited to, the services of investigators and expert
witnesses.

“Department” means the state depariment of management and budget.

The “office of public defense” is the office established by the commission to
operate the statewide system for public defense in accordance with the
guidelines and standards adopted by the commission.

The “director of public defense” is the individual appointed by the commission to
administer the office of public defense on a statewide level.

A “regional public defense board” is the appointed board for a region comprising
a county or group of counties responsible for developing, implementing, and
monitoring local public defense service plans that comply with the standards
developed by the commission.

A “regional public defense system” is the method selected by a regional public
defense board to provide defense services to qualified persons in the trial courts
of the region.

“Defender office” means an office consisting of full-time attorneys, investigators
and other necessary support persons whose sole legal practice is devoted to
representation of qualified persons.

“Contract defender” means an attorney or group of attorneys in private practice
who enter into a contract to provide representation to qualified persons.
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“Low bid contract” means a contract awarded solely on the basis of the lowest
bid without consideration for workload level or number of cases assigned.
“‘Assigned counsel” means an attorney in private practice who is not employed at
a defender or contract defender office, and who is appointed to provide public
defense services to qualified persons.

“‘Defense counsel” means an assigned counsel or attorney employed by a
defender office or contract defender office.

“Regional appointing authority” means the person designated in a regional public
defense plan to administer appointment of assigned counsel to qualified
persons, where a roster is used as a method of providing defense services.
"Public defense fund" means the dedicated state fund administered by the office
of public defense that receives money from any source for funding of a statewide
system for providing public defense services to qualified persons in the trial
courts of this state.

Section 3. Purpose

The purpose of this act is to:
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Establish a comprehensive, fair, effective, efficient, uniform, and independent
statewide system for providing public defense services to qualified persons in
the trial courts of this state;

Ensure that the statewide system for public defense services is responsive to
regional and community needs;

Provide state funding for public defense services in the trial courts of this state;
Ensure that competent counsel is provided to qualified persons in all cases in
which they are legally or constitutionally entitled to counsel;

Provide oversight and accountability of public defense provided at state
expense;

Improve the quality of representation and ensure the independence of counsel
providing public defense services;

Generate reliable statistical information in order to evaluate public defense
services provided and funds expended;

Encourage the interaction of regional public defense boards with local
community corrections boards for the purpose of increasing diversion, treatment,
and community corrections placement of non-violent offenders.

Establish, through the commission created by this act, guidelines and standards
for the delivery of public defense services that will ensure the following:

(a) The public defense services, including the selection, funding, and payment of
defense counsel, are independent from the operation of the prosecutor’s
office or the administration of the courts.

(b) Clients are screened for eligibility, and defense counsel is appointed and
notified of appointment, as soon as feasible after the request for counsel.

(c) Defense counsel is provided sufficient time and a confidential space with
which to meet with the client.


































